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EDITORIAL NOTES. 


The Journal has so frequently spoken of the late Chief Justice David 
A. Depue in terms which cannot be mistaken, concerning both his ability 
as a judge and his exalted character as a man, that it seems to be 
unnecessary to add now to those former tributes. When he stepped 
down from the office of Justice, which he had honored for thirty-five 
years, and relinquished the title of Chief Justice, which he had held for 
only a year and a half, it was felt by the members of the Bar, who were 
acquainted with his state of health, that in all probability he should not 
live long to enjoy the quiet and the rest of private life to which he was 
so justly entitled. These semi-prognostications proved, unfortunately, 
to be correct. It might easily have been that, had he remained in the 
harness, the tension of nerves required to continue in his trying office 
would have prolonged his life, but with relaxation came decline; and 
so it happened that, five months after his withdrawal from public life, 
his friends were called to mourn his translation to another world. Few 
men in public life in New Jersey have done so much to exalt the 
jurisprudence of the state as Justice Depue. In fact, it is quite probable 
that history will accord to him the most distinguished rank in certain 
of the characteristics which go to make up a great judge. It cannot be 
said of him that he was the most learned man who ever sat upon the 
Bench in New Jersey, but it is universally admitted that he did more to 
fix the law of real property than all the other judges combined. There 
was once issued by Professor Gray, of Harvard, a series of cases, in 
six volumes, on real property, and one who carefully examined those 
cases reported that “more stood to the credit of Judge Depue than to any 
other then living jurist.” Probably for a long period prior to his death 
no other jurist in America ranked higher than Justice Depue on the 
law of real property. It is said of him that, in reply to a letter recently 
written to him by a young member of the Bar, requesting suggestions 
as to a course of reading, he stated that within the first five years after 
he became an attorney he common-placed “Cruise on Real Property,” 
and went on to remark: “But in these degenerate days ‘Cruise on Real 
Property,’ ‘Coke on Littleton’ and ‘Fearn on Remainders’ are back 
numbers.” There will be high tributes paid to the late Chief Justice at 
the May term of the Supreme court, but none of them are likely to 
embody in a few brief paragraphs a better commentary upon his career 
than the following, which was spoken by Mr. Justice Dixon at the Bergen 
Circuit on April 4, when, on hearing of the death of Justice Depue, he 
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adjourned court. He said: “The late Chief Justice of New Jersey, David 
Ayies Depue, died last evening at his home in Newark. His official 
service ended last November when he resigned the office of chief justice. 
His judicial career was exceptional, not only in its length, but also in its 
character. His judgments, as recorded in our reports, are so abundant 
in legal learning that no other series of opinions will probably be referred 
to so frequently as his by the members of our profession. He has shed 
a light on almost every avenue through which lawyers and judges will 
need to travel in the discharge of their duties. It is not too much to say 
that the usefulness of his life will continue as long as the fundamental 
institutions of the state remain.” 

The effort being made to restrain the Northern Securities Com- 
pany, a corporation under the laws of our state, from buying and 
controlling the Great Northern and Northern Pacific Railroads, which 
are corporations under the laws of the states of Minnesota and Wisconsin, 
is attracting national attention. The state of Minnesota recently 
endeavored, in the United States Supreme court, to prevent the con- 
summation of the object of the New Jersey corporation, but in this 
attempt was defeated. The United States court, Mr. Justice Shiras 
preparing the opinion, held that, as the matter was not within the juris- 
diction of the state of Minnesota, it could not be party to the action. 
As seon as this decision was-rendered the President of the United States 
directed Attorney General Knox to file a bill in equity in the Federal 
Circuit court of St. Paul against the Northern Securities Company, the 
Northern Pacific and the Great Northern Railway Companies, seeking 
to properly restrain all these defendants from carrying out the purposes 
of the new company. The action was brought in accordance with the 
provisions of the Sherman Anti-trust law, passed June 2, 1890, which 
‘'t is said to violate, and it seeks to have the merger of the two railroads 
declared to be an unlawful combination and a conspiracy in restraint of 
trade. Among other things the bill declares: “If the government fails 
to prevent the carrying out of this combination or conspiracy, not only 
will a virtual consolidation of two competing transcontinental lines, with 
the practical pooling of their earnings, be effected, and a monopoly 
of the interstate and foreign commerce formerly carried on by them as 
competitors be created, and all effective competition between such lines 
in the carrying of interstate and foreign traffic be destroyed, but there- 
after, to ali desiring to use it, an available method will be presented 
whereby, through the corporate scheme device aforesaid, the act of 
Congress of July 2, 1890, may be circumvented and set at naught, and 
all transcontinental lines, indeed the entire railway systems of the 
country, may be absorbed, merged and consolidated, thus placing the 
public at the absolute mercy of the holding corporation.” On _ the 
general subject of illegal combination, the leading case is that of 
Addiston Pipe and Steel Co. v. U. S., 175 U. S. 211, where is set forth 
clearly the full constitutional powers of the United States in the Sherman 
act. In the opinion of the court, Mr. Justice Peckham said “that 
Congress may enact such legislation as shall declare void and prohibit 
the performance of any contract between individuals or corporations 
where the natural and direct effect of such a contract will be when 
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carried out, directly and not a mere incident to other and innocent 
purposes, to regulate to any substantial extent interstate commerce. 
The power to regulate interstate commerce is, as stated by Chief Justice 
Marshall, full and complete in Congress, and there is no limitation in the 
grant of the power which excludes private contracts of the nature in 
question from the jurisdiction of that body. Congress may enact a 
law prohibiting the citizen from entering into those private contracts 
which directly and substantially, and not merely indirectly, remotely, 
incidentally and collaterally, regulate to a greater or less degree com- 
merce among the states.” ‘The defendants have secured, among others, 
the services of Honorable John W. Griggs, late Attorney General of the 
United States, one of the most able of constitutional lawyers, and the 
case, when it comes to be argued, promises to be one of the most 
celebrated in the annals of railroad and trust litigation. Among the 
points that probably will be maintained by the Northern Securities 
Company are that the effect of this transaction on commerce is indirect, 
remote, incidental and collateral, and, therefore, not within the prohibi- 
tion of the statutes. Also, that under the constitutional provision, no 
person shall be deprived of liberty or property without due process of 
law, is included in the right freely to sell and purchase property. What 
the court will hold is a matter of conjecture, but its effect cannot be 
otherwise than most interesting and far-reaching. 


In this connection we have observed in a comment upon the fore- 


going proceedings in the last number of the “American Law Review” 
this note referring to the Northern Securities Company as an incorpora- 
tion: “By this means, if successful, the state of New Jersey strikes down 
and nullifies a provision of the constitution of Minnesota, a state situated 
one thousand five hundred miles from it, after the validity of that consti- 
tutional provision has been affirmed by the Supreme court of the United 
States. It is a scheme which proceeds in utter, flat and impudent 
defiance of the act of Congress quoted above. It is a scheme to strike 
down the rights of distant communities within the American Union, 
and to bring them to the feet of a corporation created under the laws 
of the little state of New Jersey.” This is certainly not a fair comment, 
because there are a great many states in the Union in which a similar 
corporation may be chartered as well as in New Jersey. The powers 
of all the states in the matter of creating corporations are equal. Every 
one may at present pass what laws it pleases concerning them. The 
statutes of Delaware, West Virginia, Rhode Island and other states are, 
in some respects, even more liberal than those in New Jersey. It happens 
that, for reasons of which we are not apprised, this corporation 
chose to be created in New Jersey, but it was not by any special fiat of 
the legislature. It was solely because of the desire of the incorporators, 
who must have known that our corporation laws have features in them 
which, instead of being lax, are strong enough to protect the interest of 
individual stockholders to a greater extent than the laws of many of the 
Western states. When the time comes that there shall be a national 
corporation act, we believe that corporations of this character will take 
refuge under it, if for no other reason than that it will prevent them 
from attacks in state courts. 
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The subject of collection attorneys occupies a good deal of space 
in the various newspapers and monthlies devoted to the collection 
business. The question is asked from time to time, what constitutes a 
good collector. The answer is sometimes satisfactory, but more often 
not. Ina recent article in the ‘American Lawyer” a writer, who says 
he has occasion to send many claims to attorneys, states that the failure 
of those attorneys to become good collectors is due to one or more of 
the following causes: First, failure to promptly acknowledge claims; 
second, failure to make prompt remittance; third, lack of “sand,” by 
which is meant that a debtor, who responds to the solicitation by giving 
some “long and harrowing tale of woe,” puts the collecting attorney upon 
the defensive, and he either returns the claim at once as uncollectible, 
or presumes that it is uncollectible, or states it will require a long time 
to make the collection, and so returns the claim. All of these points 
certainly stand in the way of making good collectors, but the fact 1s 
easily overlooked that the best collectors are those who promptly arrange 
to see personally the debtor, ascertain precisely his standing, and then 
endeavor by personal persuasion to obtain a payment of the debt, or to 
secure if. Letters written from an attorney’s office to a debtor may be 
effective and may be ineffective. A great many claims can be collected 
or secured by personal interview with the debtor, and not otherwise. 
Lawyers who attempt to do that, in person or through some assistant 
who understands his business, are, after all, the successful collectors. 


HENRY BYRNE v. MAYOR AND ALDERMEN OF JERSEY CITY. 


(New Jersey Supreme Court, Hudson Circuit, February 27, 1902.) 
Sewer Contract—Interest on Payments Exceeding Appropriations by Munictpaliiy— 
License Fees. 


On contract. 
Mr. John J. Mulvaney for the plaintiff. 
Mr. John W. Queen and Mr. George L. Record for the defendant. 


COLLINS, J.: This cause was tried by consent without a jury upon 
an agreed state of facts. The plaintiff rebuilt and extended the Sixth 
street sewer in Jersey City under a sealed written contract with the 
defendant, dated June 27, 1900, made after due advertisement—he being 
the lowest bidder. At the contract rates the plaintiff has admittedly 
working days, and in fact occupied one hundred and thirty-six working 
days. The contract provides, as liquidated damages, for a deduction of 
$10.00 per day and inspector’s wages during the delay; but this very 
justly is not asked for by counsel for the city and probably could not 
successfully be demanded, for the reason that the contract was based on 
a construction of about one thousand one hundred and fifty feet in 
length, while one thousand four hundred and fifty-three feet appears to 
have been necessary. 

The contract provides for bi-weekly payments of eighty per cent. on 
earned, as certified by the city’s chief engineer, the sum of $19,871.07. 

The plaintiff also claims $233.57 for sheathing left in the trench by 
order of the chief engineer, but, as this was neither within the contract 
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nor authorized by the Board of Street and Water Commissioners, the 
contracting body, it cannot be allowed in this suit. Ratification by the 
board is a prerequisite to liability. 

The work was to be completed in one hundred and twenty-five 
the engineer’s estimates, ten per cent. on the completion of the work 
and the remaining ten per cent. in nine months after acceptance. This 
suit was brought inside of nine months after completion of the work and 
it seems to me that as to the final ten per cent. of the money earned by 
the plaintiff it is premature. There has been no formal acceptance by 
the Board of Street and Water Commissioners, not because the work 
is unsatisfactory, but for reasons involved in the defense hereinafter 
to be stated. As the sum first named has been admittedly earned, 
acceptance is to be legally presumed. Counsel of the city do not resist 
judgment for the whole sum if anything is recoverable, but they do not 
and cannot properly consent to it. For the recovery of the final ten 
per cent. now due under the contract, but not due when this suit was 
brought, a new action will be necessary. 

The plaintiff claims interest on the proper bi-weekly payments, but 
under Curley v. Hudson County, 49 Atl. Rep. 471, he can only recover 
interest from the beginning of this action, for the reason that he did 
not present to the Board of Street and Water Commissioners any 
verified demand of such payments. His failure to do so is explained by 
the failure of the chief engineer to furnish him the bi-weekly estimates 
provided for by the contract, but Mg statute on which this decision 
cited arose (Gen. Stat. 2287, pl. 538) is mandatory and cannot be disre- 
garded. The plaintiff could have ewes a verified demand every 
fortnight based on his own estimates and would thereby have protected 
his rights. 

With interest reckoned from April 6, 1901, the date the summons 
in this cause was issued, to February 13, 1902, the first day of the next 
term of the Supreme court, upon $17,883.97, the ninety per cent. now 
payable under the contract, the entire recovery, if any be lawful, will be 
$18,813.94. 

I come now to the defense set up in behalf of the city, which is that 
by the contract in suit there was incurred by the Board of Street and 
Water Commissioners an obligation in excess of the appropriation and 
limit of expenditure provided by law at the time it was incurred for the 
purpose of sewer construction, and the contract was thus in violation of 
section 31 of the Crimes act of 1898 (P. L., p. 794). The defendant pleads 
non est factum. 

In Jersey City the appropriations for the various municipal boards 
for each year are previously ~~ by a Board of Finance under section 

129 of the City on (P. 1871, p. 1094). The fiscal year begins 
December 1 (P. L. 1873, p. te. Under sections 46 and 59 of the 
charter the Board of Public Works—since succeeded by a Board of 
Street and Water Commissioners, A. D. 1889 (Gen. Stat., 729); A. D. 
1891 (Gen. Stat., 465) has plenary power to construct sewers. The cost 
of construction is normally assessed upon property benefited, but some- 
times an excess of cost over benefit is cast upon the city. Under the 
charter, proceedings to construct new sewers were initiated and could 
be defeated by property owners, but under section 53 reconstruction 
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must be borne by the city at large and paid by general taxation. By 
section 25 of a supj slement of 1873 (P. L., 400) read in connection with 
section 52 of the original charter any sewer may be constructed by 
resolution of the board at the city’s cost. 

By an act passed May 25, 1894 (Gen. Stat., 478), the Board of Street 
and Water Commissioners of Jersey City was changed in constitution to 
a board of five persons, elected by the people, organizing annually on 
the first Monday in May. The powers of such board, under the city 
charter and the act of 1891, continue. Further changes that have been 
made since the contract in suit need not be noticed. 

The case agreed on is silent as to any general appropriation for 
sewer construction available during the fiscal year from December 1, 
1899, to December 1, 1900; but if 1 say quod non apparet non est, the 
first question to decide is how far a contractor to whom, after competitive 
bidding, upon invitation, is awarded, by a municipal board, a contract 
for a public improvement, within its power, and to be performed within 
its official life, is bound to inquire whether there is a fund lawfully avail- 
able for his payment before he enters into the contract. He must know 
the law; but is he held at his peril to the existence of facts which he 
may have no means of ascertaining? Must a man who is about to take 
a contract for a new sewer ascertain at his peril that the requisite number 
of property owners have asked for it? If the cost is to be partly, or 
wholly, at public expense, must he inquire if the conditions warranting 
such a contract in fact exist? He has no access to the papers and 
proceedings of the board beyond what may be required to be published, 
and the research that would be necessary in many cases to make sure 
that every step has been regular would in a large city be impracticable. 
A fortiori when a contractor has completed his work, and the city has 
its benefit, to deprive him of the stipulated compensation because a 
municipal board unknown to him may have violated its sworn duty, is 
not required by any principle of public policy. 

If it be urged that a contractor can at least learn from the annual 
list of appropriations readily accessible whether anything has been 
appropriated for the purposes covering his contract, it may be answered 
that the information would do him little good, for he cannot tell how 
much of such appropriation remains available. Even if he inquires and 
learns how much is still open on the comptroller’s books, he cannot tell 
without research and inquiry, altogether unreasonable to expect of him, 
what outstanding uncompleted contracts are chargeable against it, and 
in a contract like the present, not for a lump sum, but at specified rates for 
the units of the different kinds of work, the extent of the obligation 
cannot be definitely known. Must he take the risk of the city’s estimates 
of quantities being sufficient? Furthermore, it does not follow that 
because no appropriation for the current fiscal year appears that there 
is not an unexpended balance from a former year or years. In my 
opinion an intending contractor is not compelled to inquire if there be 
existing appropriations available for his payment. ‘The risk of that pre- 
requisite should rest upon the contracting board which has or should 
have the necessary data at hand and who, presumably, will be vigilant 
in view of their responsibility to the criminal law. I have found no 
decision to the contrary of this view. In Crampton v. Zabriskie, 101 U. 
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S. 601, the resolution, which was the only contract between the parties, 
provided for an immediate obligation to be paid out of an appropriation 
for the next fiscal year, not yet made, so that the very foundation of the 
claim rested on a declared illegality. This appears more fully in State 
v. Halsted, 10 Vr. 402, 12 Id. 552. In Atlantic City Water Works Com- 
pany v. Read, 21 Vroom 665, where an ordinance and contract claimed 
to be in conflict with the statute in question were set aside, Mr. Justice 
Dixon in declaring his opinion of their invalidity used this language: “In 
view of the public policy which this statute embodies, persons dealing 
with municipal authorities must be required to exercise some reasonabie 
diligence to ascertain, before attempting to bind the public by obligations 
far outrunning the official life of those boards who are willing to assume 
them, whether there be legally provided the funds from which the obliga- 
tions may be met. In the absence of such diligence contracting parties 
deal with these official bodies at their peril. The beneficent aims of the 
law cannot be otherwise attained. Inasmuch, then, as the Water Com- 
pany had no reason for supposing this extraordinary contract to be 
within the lawful authority of the city council, it must be held to have 
had notice of its illegality, and the subsequent conduct of the company 
cannot, in law, be regarded as having been influenced by any reliance 
upon its validity.” The extraordinary contract referred to involved the 
obiigation of Atlantic City to pay $7,500 annually for ninety-nine years. 
The proceeding was a direct attack by certiorari upon ordinance and 
contract and the remarks quoted had reference to an estoppel asserted by 
the contractor. It will be seen that upon the face of things the ordinance 
and contract then in question were in defiance of the statute. The plain 
inference from the language of the learned judge is that a contract not on 
its face infringing the law will be valid if the contractor uses reasonable 
diligence, even although the municipal authorities have in fact infringed 
it. Such a contract, of course, would fall before a certiorari promptly 
taken, but when valid on its face and completely executed without attack 
by taxpayers or others interested it surely will support an action for the 
consideration earned. The very enactment invoked assumes that an 
obligation in excess of a current appropriation and limit of expenditure 
may be incurred. If none is in fact incurred, the offense is not com- 
mitted. A mere intent to commit it is not enough. Marley v. State, 
29 Vr. 207. Doubtless the procedure held ineffective in that case had 
on its face the evidence of exceeding an appropriation and, therefore, 
no obligation was thereby incurred. I cannot view the decision as 
holding that in no case is it possible to commit the declared offense. 
That would be turning a penal statute into one making an act ultra 
vires; a purpose certainly not within the title of the statute, viz.: “An act 
for the punishment of crimes.” To argue thus: “To incur an obliga- 
tion in excess of appropriation is criminal; therefore, to do so is impossi- 
ble:” seems to me reductio ad absurdum. It must be held that the 
criminal act is possible of accomplishment; the only question in any case 
is whether it has been accomplished. If it be the law that a lack of 
reasonable diligence in the contractor to ascertain that there is a fund 
available for his payment will prevent a recoverable obligation, then 
the burden of proof must be on the municipality that seeks to resist 
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recovery to show such lack of reasonable diligence. Upon the agreed 
state of facts before me I find a failure of such proof. 

In the case in hand, moreover, there is another element that must 
be considered that I think makes in favor of the plaintiff. The resolution 
awarding the contract, which was passed April 17, 1900, contained this 
addendum: ‘Payment for all work to be paid out of license moneys 
hereafter to come to hand.” This provision was not inserted in the 
contract itself, and it is doubtful if it bound the contractor, even if he 
knew of it; but he may certainly avail himself of any advantage it affords 
hii, 

The devotion of license fees to public improvements was begun by 
the act of 1889, section 13, and continued by the act of 1891, sections 
5 and 6. The last named act as amended in 1892 (Gen. Stat., p. 477, pl. 
76 and 77) authorized the financial board of any city of the first-class to 
instruct the city treasurer and city comptroller to keep apart out of 
license fees received in such city, for license to sell spirituous or malt 
liquors or to keep restaurants or hotels, one-half thereof for re-paving, 
repairing and improving all paved streets and public places whenever in 
the judgment of such board there should not be sufficient funds other- 
wise pfovided for that purpose, and directed that said moneys, when 
so set apart, should be disbursed, applied and expended for such purpose 
by the Board of Street and Water Commissioners exclusive of any other 
board or authority whatever. It was further, by said supplement, enacted 
that this provision should apply to any moneys received from license fees 
during the current year of the granting of such licenses, and that the 
same should be applied to the payment of any of such work, or labor, or 
materials furnished for such work already done, or to be done, or that 
might be contracted for during a current year of granting ‘of such 
licenses. Section 16 of the act of 1891 provided for appropriations by 
the finance board for the street and water board substantially as in the 
Jersey City charter, and enjoined that the street and water board should 
not “make any expenditure or incur any indebtedness exceeding the 
amount so appropriated and raised, except the amount received by such 
board from all sources, from the various public works, departments, 
sewers, streets or other sources of public revenue of such city, under the 
governmental control and management of such board as aforesaid 
* * * * .” The license may not be, and in Jersey City is not, 
co-incident with the fiscal year, for by ordinance all licenses expire on 
July 1, and for any license granted after that day the fee is as many 
twelfth parts of the fee for a full vear’s license as there remain months 
before the first of the next July. As to contracts limited to be met out 
of such license fees, it may be that a contractor must take the risk that 
sufficient moneys from that source will be received, but it is quite plain 
that the money need not be in hand before a contract chargeable upon it 
can be made. If a resolution awarding a contract recites that payment 
under it has to be made out of license moneys thereafter to come to 
hand, it is a fair presumption that the direction to set apart, as authorized 
by the law, the half of the license fees for the use of the street and water 
board has been made. I think a contractor is not bound to make inquiry 
on that subject or in a suit on his contract to make proof of the fact. 
It will have been noticed that the legislation referred to does not extend 
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to sewers, but there is later legislation that does. Passing by, with 
mere reference, an act of March 14, 1895 (Gen. Stats., 646), applicable 
to all cities, that authorized an annual setting apart for a period of five 
years from its date, the force of which may or may not have been spent 
in Jersey City, I find an act approved April 16, 1897 (Pam. Laws, 239), 
applicable to cities of the first class, also limited to five years, but amended 
in 1898 (Pam. Laws, 129), by removing that restriction and adding other 
objects, which, as amended, reads as follows: “It shall be lawful in any 
city of the first class in this state for the board or body having charge 
and control of the finances thereof to appropriate and set apart annually, 
with the consent of the mayor, out of the license fees received in such 
city for licenses to sell spirituous or malt liquors, one-half thereof for 
the re-paving, repairing and improving of paved streets and public places, 
the reconstruction of sewers and for the construction of additional or relief 
sewers in connection with existing sewerage systems in such city, and 
said moneys so appropriated shall be disbursed, applied and expended for 
such purposes exclusively by the board, body or department in such city, 
charged with the duty of paving and re-paving streets and the con- 
struction of sewers therein, and by no other board or authority nor for 
any purpose whatever, except as hereinbefore provided.” Construed 
in connection with the pre-existing legislation, | think that this statute 
applies to the license year, and that the annual appropriation may be 
anticipatory. I do not agree with the contention of counsel for the 
plaintiff that the statute is mandatory, but, of course, after action under 
it, the fund created comes under the exclusive control of the designated 
board—in Jersey City, the Board of Street and Water Commissioners. 

The state of facts agreed upon in the present case shows that 
instead of one resolution for a year, the Board of Finance of Jersey 
City has, from time to time, passed resolutions setting apart specific sums 
after the actual receipt of the license fees. Nothing on the subject 
prior to the making of the contract is disclosed, except, inferentially, 
that a very large amount, far in excess of the plaintiff's demand, must 
have been so appropriated during the license year ending June 30, 
1900, and that, when the contract was made there was, | assume, on the 
comptroller’s books ‘“‘a balance in the license fund at the disposal of 
the Board of Street and Water Commissioners for street improvements 
of $1,900.00.” 

It further shows the following appropriations out of license receipts 
for the year ending June 30, 1901: 
July 13, 1900 25,000 00 
September 5, 1! 30,000 00 





$55,000 00 
December 5, 1900 $10,000 00 
December 19, 1900 7,000 00 
January 9, 1901 8,000 00 
January 18, 1901 12,000 00 
March 20, 1901 1,000 0 
April 3, 1901 5,000 00 





$43,000 00 





$98,000 00 
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This action was begun April 6, 1901. 

Of course an obligation should no more be incurred in advance of 
an appropriation than in excess of one already made. The decisions 
cited establish that section 31 of the Crimes act includes such a case. 
It is quite plain that by the contract in suit, made on the eve of an 
ensuing license year, and with a balance in the license fund of only 
$ $1,900.00, the Board of Street and Water Commissioners meant to have 
the work embraced in the contract paid for out of an appropriation 
relied on for the license year beginning July 1, 1900. It was probably 
not noticed that the new year had not ‘actually begun at the date of the 
written instrument. It appears in the state of the case that the work 
was actualiy begun July 2, 1900. Even then no appropriation had in 
fact been made, but on July 13, 1900, a sum more than sufficient to 
pay for the work was appropriated. While it is probable that the 
contract might have been attacked by certiorari, I think that the city 
should not be permitted, after the work has been done, to resist payment 
therefor on the ground that an appropriation contemplated for its pay- 
ment was not in fact made until after the work was begun. In the 
recent case of Hurley v. City of Trenton, 49 Atl. Rep. 518, a contract 
to repave a street was set aside because under the legislation construed 
a fund had to be first raised by proper municipal action. In Trenton 
the Common Council exercised both functions, namely, the raising of 
funds and the doing of the work; and it was argued in favor of the 
contract that it was immaterial which step was first taken. The court 
held otherwise; but suppose no taxpayer had intervened by certiorari, 
and the contract for repaving had beencompleted, and the fund had, 
in fact, been provided, I cannot think it possible that the contractor 
would have been barred of recovery. 

The state of facts further shows that after June 29, 1900, the date 
of the plaintiff's contract, the Board of Street and Water Commissioners 
ordered paid, and there was paid out of the license moneys, upon 
obligations contracted after that date, more than twice as much as is 
due the plaintiff in this action, and that all the appropriations from license 
moneys had been exhausted. 

If the fiscal year is to be considered it appears that while claims 
paid for labor and materials furnished before June 29, 1900, exhausted 
the appropriations made up to the close of that year, namely, December 
1, 1900, yet a sum greatly in excess of that due the plaintiff was so paid 
on claims not resting on express contracts and the existence of which 
an intending contractor would have had no means of knowing. In the 
one matter of day labor on the streets the back pay rolls from March to 
June, 1900, inclusive, exceeded the plaintiff's demand. 

It seems to me plain that in any view of the case which may be 
taken the plaintiff is entitled to judgment for the amount now due, 
namely, $18,813.94. I will sign postea accordingly. 


A contract not to engage in the barber business in any manner in a 
certain town, made by the owner of a barber shop on the sale of his 
furniture, tools and fixtures, is held, in Pohlman v. Dawson (Kan.), 54 
L. R. A. 913, to be violated by his working as an employee in another 
barber shop in the town. 





IN RE WILL OF AGOSTINO GARDELLA. 


IN RE APPLICATION FOR PROBATE OF ALLEGED WILL OF AGOSTINO 
GARDELLA, DECEASED. 


(Cumberland County Orphans’ Court.) 
Wills— Foreign Testator— Probate Denied. 

Mr. John S. Mitchell for the proponent. 

Mr. Wheaton Berault for the caveator. 

TRENCHARD, J.: The testator, Agostino Gardella, a resident of 
Vineland, New Jersey, died in July, 1899, leaving a paper purporting to 
be his will, dated January 6, 1891. 

The admission of the alleged will to probate is resisted upon two 
grounds: lirst, because the testator did not understand the contents of 
the paper; second, because the testator did not publish and declare it 
to be his last will in the presence of the subscribing witnesses. 

It appears that the paper was drawn by John W. Speckman, a 
lawyer, and was executed in his office in the City of Philadelphia. ‘lhe 
subscribing witnesses were Mr. Speckman and one Theodore Knapp, 
an assistant in the office. According to Mr. Speckman, the only persons 
present at the execution of the will were the testator, the subscribing 
witnesses, and one Lorenzo Crovetti, who introduced the testator and 
acted as interpreter. The testator, an Italian, could not speak or read 
the English language, and neither of the subscribing witnesses under- 
stood the language of the testator. 

Mr. Speckman testifies (the other subscribing witness was not 
sworn) that “Mr. Gardella and Mr. Crovetti came to my office a few 
days before the execution of this paper, and told me that Mr. Gardella 
desired to make a will, told me its provisions, and I told them to come 
back in the course of a few days, appointing a time; and in the meantime 
I drew up a will; and when they called again | read the will and it was 
interpreted by Mr. Crovetti to Mr. Gardella and he assented to it.” 
Speaking of the first visit, he says, “the provisions of the will were com- 
municated to me by Mr. Crovetti.” 

In such a situation the rule is: in case a foreigner whose knowledge 
of the language in which the will is written is shown to have been 
imperfect, it is always necessary to show that he was made acquainted 
with its contents before execution. Obviously the best method of 
acquainting a foreign-born testator with the contents of a will written 
in that language is by permitting him to read a properly made written 
translation in his native tongue. If this is not procurable, an oral trans- 
lation, or even a succinct summary of its material provisions in his own 
language, made to him by some one in whom he can confide, may suffice. 
Underhill on Wills, Vol. I, p. 2038. 

When such a person makes a will the legal presumption will not 
be in favor of the instrument, but the person who propounds it for 
probate must show by clear and convincing proof that the testator 
understood its character and contents. Day v. Day, 2 Gr. Ch. 549. 

Now, in the present case, Lorenzo Crovetti, the Italian who is 
alleged to have communicated the instructions of the testator to the 
draughtsman, and, at the execution thereof, to have interpreted its 
contents to the testator, denies that he had any connection with the will 
in question. He says he did not communicate any instructions to Mr. 
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Speckman and did not translate the will to the testator. He says he was 
not present on either occasion. He does say, however, that he was 
present in the year 1885, he thinks, when Mr. Gardella executed a will 
in Mr. Speckman’s office, and that he signed that will as a subscribing 
witness, together with Mr. Speckman and one Louis Dondero, but that 
he did not translate it and did not know its provisions. 

The will in question is thus left without any proof as to its correct 
translation, and I am not satisfied that the testator knew and approved 
its contents; hence it cannot be admitted to probate. 

Respecting the execution of the paper it will be observed that it has 
a perfect attestation clause, which, if true, shows that all the require- 
ments of the law were fulfilled. The signatures of the witnesses being 
admitted, that clause is prima facie proof of all facts stated in it. It may 
be overcome, however, by the witnesses themselves, or by other witnesses, 
or by facts and circumstances irreconcilable with its verity. Mundy v. 
Mundy, 2 McCart. 290. 

It is contended that the proof affirmatively shows that there was no 
declaration by the testator that the paper was his will, It clearly appears 
that the only knowledge the subscribing witnesses had as to what was 
the declaration of the testator was acquired through the alleged transla- 
tion of testator’s statement, which translation it seems was not, in fact, 
made. I infer, therefore, that there is a want of an essential statutory 
requirement, for the rule is that the testator shall make known clearly, 
in some way by which one mind can communicate with another, that 
the writing which he desires the subscribing witness to attest is his will. 
Robbins v. Robbins, 5 Dick. 742. 

But, be that inference correct or incorrect, | am of the opinion that, 
upon the evidence before me, the paper should be denied probate. 


O’MALLEY v. HITCHNER ET. AL. 
(N. J. Court of Errors and Appeals, March 4, 1902.) 
Error — Practice — Security for was not required to furnish security 
costs.—A foreign plaintiff in error for costs. 

Mr. E. G. C. Bleakley moved for a rule upon the plaintiff in error, 
requiring him to furnish security for costs. The action had been brought 
below by O’Malley, who resided in Philadelphia, and he had been 
required to furnish security for costs under the provisions of the Practice 
act. <A jury, under the direction of the court, returned a verdict for the 
defendants. A writ of error was sued out by O’Malley, and this motion 
was then made on the contention (1) That a proceeding in error is a 
new action, Delaney v. Husband, 25 Vroom 275; and (2) That the power 
to require security for costs is discretionary. 

(PER CURIAM: This is true of appeals). 

Mr. F. D. Weaver, contra. 

The court denied the motion. 


The conviction of a person of a crime which the constitution requires 
shall be tried by a jury of twelve, though nine jurors concurring may 
render a verdict, is held in State v. Ned (La.), 54 L. R. A. 933, not to 
be a legal conviction, though twelve jurors were physically present during 
the trial, and all concurred in a verdict of guilty, if one of the jurors were 
in a drunken condition during the trial. 
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MARIE VON SCHULLER v. COMMERCIAL INVESTMENT BUILDING AND 
LOAN ASSOCIATION. 


(N. J. Court of Chancery, April 14, 1902.) 
Chattel Mortgage —Record and Index of Mortyage—Judgment. 


Heard on bill, answer and proofs. 
Mr. Max Salinger for the complainant. 


Mr. Henry V. Condict for the defendant. 


PITNEY, V.C.: The contest in this cause is over a sum of money in 
the hands of the sheriff of Hudson county, the proceeds of the sale of 
certain goods and chattels. The complainant claims by virtue of a 
judgment and execution recovered against one Witz, and the defendant 
claims under a chattel mortgage made by the same person, executed and 
recorded prior to the entry of the judgment and the levy of the execution. 

Two objections are made by the complainant to the defendant’s right 
of priority. First: that the affidavit annexed to the chattel mortgage is 
insufficient. A careful reading of it discloses no defect. And, second: 
that the mortgage was not recorded promptly after its execution and 
delivery. 

The facts are that the mortgage covers both real and _ personal 
property, and was promptly delivered to the register of the county of 
Hudson, where the parties all reside and where the property is situate, 
for record. The evidence satisfies me that the messenger who delivered 
the mortgage to the register’s deputy stated to him at the time that it 
was a mortgage of both real and personal property, and should be 
recorded as such—once as a mortgage of real estate and once as a 
mortgage of chattels. This was probably misunderstood by the deputy 
receiving the paper. He entered it immediately on a book, which he 
kept for his own convenience, called an index, but which | have always 
heard called a tickler. At the time of entering it Le stamped on the 
back the date of delivery, with the blank for the hour filled in, in ink. 
The register kept two of these indexes, one for mortgages of real 
estate, and one for mortgages of chattels; and the entry of the receipt 
of this mortgage was in the book of mortgages of real estate only. It 
was transcribed, in the regular course of business, about two weeks or 
a little more after it was received, in the book of mortgages of real estate. 
Twenty-seven days after it was so delivered it was entered as a mortgage 
of chattels in the index or tickler of chattel mortgages, and, in due 
course of business, recorded in the proper book of chattel mortgages. 
In the meantime it was safely kept by the register among the instruments 
left with him for record, and was not taken from the office. 

Upon these facts I am clearly of the opinion that the mortgage 1s 
entitled to the benefit of the recording acts. The mortgagee performed 
his whole duty under the statute when he delivered the mortgage to 
the recording officer with directions how to record it; and I may add 
that an inspection of the document at once disclosed its character to be 
both that of a mortgage of land and a mortgage of chattels; for attached 
to it, and, when folded, immediately covering the acknowledgment, was 
the proper affidavit required by the statute for a chattel mortgage. 
There was nothing in the endorsement on the mortgage when delivered 
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to the register to indicate whether it was a mortgage of chattels or a 
mortgage of land; and in addition to the affidavit of which I have spoken, 
an examination of the body of the instrument disclosed the fact that it 
was a mortgage of chattels. 

If the register had made no entry whatever of the mortgage upon 
his temporary index or tickler, the record of it would have been perfect, 
and, when transcribed, would relate back to the day of its delivery for 
record. The memorandum of the receipt of the instrument in a book 
kept for that purpose is not a record in any sense of the word upon 
which any person searching in the clerk or register’s office has a right 
to rely. It is not kept in pursuance of any provision in the statute 
regulating that subject. The statute (Rev. of 1898, Secs. 41 and 42, pp. 
686, 687) makes it the duty of the clerk to provide certain books, and 
to record without delay every instrument of the character mentioned in 
section 20 in the proper book; but it is a matter of common knowledge 
that such instruments cannot be and are not immediately recorded. 
Every person who examines the records for instruments of that kind 
knows that there are a number of instruments waiting to be transcribed, 
and4t is his duty to look among those instruments if he wishes to make 
a complete search to date; and he has no right to rely upon the index 
or tickler kept by the register or clerk. So that the failure to enter 
the chattel mortgage in the index or tickler is a matter of no consequence; 
and the fact that it was not transcribed in the book of chattel mortgages 
until four weeks or thereabouts after it was lodged for record does not 
affect the validity of its record. The mortgage was there all the while 
ready to be seen by any person who might have occasion to examine 
the records for chattel mortgages against the mortgagor. It was not 
distinctly proven, but it is probable that the fact that the register had 
omitted to record it as a chattel mortgage was discovered by a messenger 
vent to take the mortgage from the register’s office, and the register 
thereupon reminded of his duty. But that circumstance, if it were 
proven, would not affect the result. 

I will advise a decree in favor of the defendant. 

CHARLES E. HENDRICKSON, Jr.. RECEIVER, ETC, v. ELLEN N. DWYER, 
ETC. 
(Essex County Cireuit Court, March 24, 1992.) 
Practice—Teste of Writ -Repleem—‘' Judge’? and *‘ Justice.” 

On motion to set aside writ and declaration. 

Mr. Abner Kalisch for the motion. 

Mr. Charles E. Hendrickson, jr., opposed. 

SWAYZE, J.: The motion is to set aside the writ because of its 
being tested in the name of the Circuit Judge instead of in the name of 
the Chief Justice. 

The section of the act of 1900 (P. L. 1900, p. 349) at page 352 pro- 
vides that “The justices of the Supreme court shall be judges of the said 
Circuit courts, and a!l writs and processes issuing out of said Circuit 
courts shall be tested in the name of one of the judges of said court, 


and be returnable therein.” The fact that the provision as to the testing 
of the writ uses the words “judges of said court,” instead of “justices, 
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indicates that the summons is to be tested in the name of the justice of the 
Circuit court, and that it is only tested in the name of the justice of the 
Supreme court when that justice happens to be the judge of the Circuit 
court. the expression “judges of said court” can refer only to the 
judges of the Circuit court, that being the last court referred to in the 
section. Had the legislature intended anything else, it would have used 
the word “justice” which is the word used in the first line of the section. 
It is true that, as a matter of practice in the Essex circuit, writs are 
generally tested in the name of the justice of the Supreme court holding 
that Circuit; but this has been done under the instructions of the court, 
and in order to avoid this very question being raised. When the 
question has been raised, it has untformly been held that the error, if it 
were an error, was amendable, with a single exception. In one case 
counsel on both sides agreed that the writ was bad, and it was quashed 
for that reason without the question being considered by the court. 

Upon a consideration of the question, which I have given it in this 
case because the motion is pressed with vigor, | am clearly of the opinion 
that the testing of the writ is correct. I, therefore, decline to set aside 
the writ on this ground. 

1 am asked to set the writ and declaration aside because the 
description of the property is said to be indefinite and uncertain, and 
because property is claimed in the declaration which is not mentioned in 
the writ. It, therefore, becomes necessary to determine just what the 
sheriff was commanded by the writ to replevin. An inspection of the 
writ shows that counsel for the defendant has misapprehended the com- 
mand of the writ. That command is to the sheriff to replevin and 
deliver “all the goods, chattels, machinery, tools, implements, belting 
and furniture in the factory known as 62-78 Ierguson street, Newark, 
N. J., now owned and occupied by Ellen N. Dwyer, trading as E. N. 
Dwyer & Company, and formerly owned and occupied by the Dwyer 
Leather Company, defendant, of the value of twenty thousand dollars, 
including,” etc. Then follows a specific description of some of the goods 
and chattels. But the command of the writ is not to replevy the goods 
and chattels specifically mentioned, but all the goods, chattels, machinery, 
etc. This description has been held sufficient in the cases to which 
counsel for the plaintiff referred me, particularly in Waldron y. Leach, 
4 R. I, 588, and Litchman v. Potter, 116 Mass. 371. The matter has, I 
think, particularly been adjudicated in our own state in the case of 
Kraemer v. The Kraemer Drug Company, 30 Vroom 9. It is true 
that this case did not necessarily involve this particular question, but the 
memorandum added by Chief Justice Beasley at the end of this opinion, 
quoting from the Encyclopedia of Law, is a clear indication that in his 
judgment such a description was sufficient, and he would not have added 
this memorandum had he not intended it as a guide for practitioners. 

[ think the description is not only specific enough, but that if it 
were held to be insufficient it would lead to great mischief in the practice 
in replevin suits. The motion is, therefore, denied, with costs. 

In view of the delay on the part of counsel for defendants in present- 
ing his brief, I think that if he desires to plead to the declaration, it ought 
to be upon terms that he shall accept short notice of trial and consent 
that the case be put upon the list for trial at the ensuing April term. 
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NEW JERSEY SUPREME COURT. 


(Abstracts of ) Optatenn. 


Landlord and tenant—Contract—Unlawful detainer—Certiorari.— 
A contract with the owner of a farm to cultivate the farm for certain 
share of the crop does not create the relation of landlord and tenant, 
though the contractor occupies the farm buildings while so employed. 
Where a person is occupying the buildings of a farm, which he is 
cultivating under a contract with the owner for a share of the crops, 
a justice of the peace has no jurisdiction to remove him by proceedings 
under landlord and tenant act, Sec. 11, conferring on justices jurisdic- 
tion to remove tenants holding over their terms or for nonpayment ol 
rent. Where, in proceedings under landlord and tenant act, Sec. 11, 
for the pthsinite of tenants, the facts stated in the affidavit do not show 
the existence of the relation of landlord and tenant, the court does not 
acquire jurisdiction, though such relation is stated in the affidavit as a 
conclusion of law. 4. Under landlord and tenant act, Sec. 18, providing 
that proceedings for remédval of tenants under section 11 shall not be 
appealed from or removed by certiorari, the only question which can be 
anaaeria on certiorari to review such proceedings is that of jurisdic- 
tion. State (Gray, Prosecutor) v. apy (Mr. Charles T. Cowen- 
hoven for prosecutor. Mr. Frederick A. Pope for defe weree Argued 
before Gummere and Hendrickson, i pinion by GUMMERE, J., 
November 11, 1901. 


Chattel mortgages—Fraudulent conveyance—Failure to record— 
Possession by mortgagee—Landlord and tenant—Distress—Adjourn- 
The holder of a chattel mortgage which had not 

been recorded, and which was not followed by an actual and continued 
change of possession of the things mortgaged. made a sale thereunder, 
at which b bought the mortgaged goods. Pending the proceedings to 
sell, but before the sale, the landlord of the mortgagor had distrained 
the goods for rent in arrears; and they were afterwards sold under the 
distress proceedings to one Ii, who took the same out of the possession 
of B. B afterwards brought suit in tort against H and recovered the 
value of the goods. Held, on review, that the chattel mortgage, by 
force of the fourth section of the chattel mortgage act (Gen. St., p. 21138, 
Sec. 52), was void against creditors, and that the sale thereunder 
conveyed no title as against the purchaser under the distress proceedings. 
2. It was also held that it did not avail anything in favor of the plaintiff 


peal the mortgage was denial or that notice of the existence of the 
mortgage was given to the landlord after the rent was due, and before 
the distress. 3. The chattel mortgage act of May 2, 1885 (Gen. St., p. 
2113), is not repealed by the provisions of “An act respecting convey- 
ances” (Revision of 1898), approved June 14, 1898 (P. L. 1898, p. 670), 
relating to the recording of certain chattel mortgages and conveyances 
of personal property. 4. In the conduct of sales under “An act con- 
cerning distresses” (Revision), approved March 27, 1874 (Gen. St., p. 
1207), although the statute is silent as to adjournments, after the sale 
itself has been properly advertised, a reasonable adjournment of the 
sale may be lawfully made, by public announcement, without further 
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advertising. Brown vy. State (Harris, Prosecutor). (Mr. Clarence 
Kelsey for prosecutor. Mr. John Mulford Enright for defendant). 
Argued June term, 1901, before Gummere and Hendrickson, JJ. Opinion 
by HENDRICKSON, J., November 11, 1901. 


Claims against decedent’s estate—Evidence—Services rendered.— 
1. In an action against an administrator to recover compensation for 
board and lodging furnished to the intestate, the plaintiff may prove an 
oral bargain between himself and the decedent that the latter would 
devise a dwelling house to the plaintiff's children as compensation for 
the service to be rendered. Such a bargain, not being enforceable at 
law, because of the statute of frauds, nevertheless shows that the service 
was not a gift, but was to be paid for. 2. Although the stipulated 
payment was to be made to the plaintiff's children, yet, as the stipulation 
cannot be legally enforced, the legal right to payment is that which the 
law deduces from the fact that one person has served another, not 
gratuitously, viz., a right in the servant to be paid by the employer the 
fair value of the service. Gay v. Mooney. (Mr. Theodore B. Booraem 
for plaintiff in error. Mr. Freeman Woodbridge for defendant in error). 
Argued June term, 1901, before Depue, C. J., and Garrison, Collins and 


Dixon, JJ. Opinion by DIXON, J., November 11, 1901. 


Taxation—Exemptions—Charitable associations—loreign corpora- 
tion.—1l. A corporation whose object is to establish missions, and 
maintain a missionary priesthood, and to conduct seminaries for the 
education of young men for the priesthood, the different institutions 
being carried on by it without pecuniary profit, is a charitable associa- 
tion, and a mansion house used by its members and students during the 
summer months for purposes of recuperation is exempt from taxation, 
within General Tax Law, Sec. 200, exempting all buildings used 
exclusively for charitable purposes. 2. Property used for charitable 
purposes, though owned by a foreign corporation, is exempt from 
taxation under General Tax Law, Sec. 200. 38. Under General Tax Law, 
Sec. 200, exempting from taxation “all buildings used exclusively for 
charitable purposes, with the lands whereon the same are erected and 
which may be necessary for the fair enjoyment thereof,” only so much 
of the land owned by a charitable association as is necessary to the fair 
enjoyment of its buildings is exempt. State (Congregation Vincent de 
Paul, Prosecutor) v. Brakeley. (Mr. Peter Backes for prosecutor. Mr. 
Samuel W. Beldon and Mr. Isaac E. Antrim for defendant). Argued 
June term, 1901, before Gummere and Hendrickson, JJ. Opinion by 
GUMMERE, J., November 11, 1901. 


Stay of action—Suit pending in foreign state-—A suit brought in this 
state upon a cause of action on which a suit previously brought in a 
sister state is still pending should not be stayed as vexatious pendente 
alibi lite, if, in the foreign suit, a defense is interposed which does not 
reach the substantial merits, and which, because of changed conditions, 
is not available in the domestic action. Wallace, Muller & Co. v. Leber.. 
(Mr. Limburger for motion. Mr. A. C. Smith contra). Argued Novem- 
ber term, 1901, before Hendrickson and Dixon, JJ. Opinion by DIXON, 
J., November 11, 1901. 
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Assault—Mitigation of damages.—Verbal provocation to an assault 
and battery may mitigate punitive, but not compensatory, damages. 
Osler v. Walton. (Mr. George H. Peirce for plaintiff. Mr. Ff. A. Rex 
and Mr. Howard Carrow for defendant). Argued before Depue, C. J., 
and Dixon, Garrison and Collins, JJ. Opinion by COLLINS, J. 
November 11, 1901. 


Taxation—Imported goods.—Goods imported from a foreign country 
are not subject to taxation in this state while they remain in the hands 
of the importer in original packages. State (Gerdan) v. Davis. (Mr. 
boyd McLean for prosecutor. Mr. John Wah! QOucen for defendant). 
Argued before Van Syckel, Fort and Garretson, jj. “pinion by VAN 
SYCKEL, J., November 11, 1901. 


Highways—Establishment—Validity—1. the return of a public 
road by surveyors of the highways is not rendered invalid because the 
surveyors met and made their return, pursuait to their appointment, on 
a legal holiday, made such by the statute approved April 15, 1895 (Gen. 
St., p. 1941). 2. The term “street,” referred to in the return as the 
place of beginning or ending of such a road, imports the meaning of 
public highway. Lord v. Gifford. (Mr. Wesley B. Stout and Mr. R. 
Ten Broeck Stout for prosecutor. Mr. Samuel A. Patterson for defend- 
ants). Argued before Gummere and Hendrickson, JJ. Opinion by 
HENDRICKSON, J., November 11, 1901. 


Violation of ordinance—Conviction.—1. A conviction of a defendant 
in a proceeding for the violation of a borough ordinance, which finds 
him “guilty of violating section 76 of the ordinance,” is not good. ‘The 
conviction must be of the thing interdicted and made an offense by the 
ordinance, not of violating the ordinance itself. 2. An ordinance which 
imposes a penalty for failure to file with tle secretary of the board of 
health a plan of the contemplated plumbing work, “signed by the 
owner,” will not be held to impose a liability to such a penalty upon 
the plumber who may be engaged by the owner to do the work. The 
duty imposed by the ordinance is cast upon the owner, and he only is 
liable for such failure. 3%. A penal ordinance will not be held to create 
a liability where the words are not clear in fixing it. Board of Health 
of Borough of Glen Ridge v. State (Werner, Prosecutor). Opinion 
November 11, 1901. 

Real estate broker——Right to commissions.—1. A real estate broker 
who, at the inception of negotiations for a lease and during their con- 
tinuance, represented the tenant, and not the landlord, has no claim upon 
the latter for commissions. 2. An admission made by an agent, in order 
to bind his principal, must have been made within the scope of his 
authority and in the course of the negotiation to which it referred. 3. 
An inference that an attorney-at-iaw has authority to bind his clients 
to pay commissions to a broker for obtaining a tenant does not arise 
from the fact that he knew of such claim at the time he superintended 
the execution of the lease between the principals. Callaway v. Equitable 
Trust Co. (Mr. R. H. Ingersoll for plaintiff. Mr. Clarence Cole for 
defendants). Argued before Depue, C. J., and Garrison, Gummere and 
Collins, JJ. Opinion by GARRISON, J., January 10, 1902. 
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Action—Commencement—Vlea in bar.—In an action for damages 
under the death act, a writ of summons tested December 12, 1901, was 
delivered by the attorney of the plaintiff to the sheriff upon December 14 
—the last day upon which the action could be commenced—with instruc- 
tions to serve the same later, when advised by the plaintiff. The defend- 
ant pleaded specially that the action had not been commenced within 
the period prescribed by the statute. A special verdict was returned as to 
this plea. Held: 1. A suit is begun when process, duly tested and issued, 
has been put in motion to be served. 2. The question of the due com- 
mencement of an action under the death act is properly raised by a plea 
in bar. County v. Pacific Coast Borax Co. (Mr. Thomas F. Noonan for 
plaintiff. Mr. William 1. Edwards for defendants). Argued before 
Garrison, Gummere and Collins, JJ. Opinion by GARRISON, J., Janu- 
ary 13, 1902. 


Mandamus— lrading company—Inspection of books.—Before a writ 
of mandamus will issue at the relation of a stockholder to inspect the 
books of a trading company, it must appear that the application is sought 
in good faith, and for a specific purpose. Such purpose must appear by 
the proofs. State ex rel. Bruning v. Hoboken Printing and Publishing 
Co. (Messrs. Lindabury, Depue & Faulks for relator. Mr. William S. 
Stuhr for respondents). Argued before Van Syckel, Fort and Garretson, 
JJ. Opinion by FORT, J., January 18, 1902. 
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(Abstracts of Recent Opinion). 

Wills—Undue influence.—1. A widower, eighty-one years old, and 
bed-ridden with paralysis, having five children, made a will leaving to 
one son and his wife, who lived with him, nearly all his property for their 
lives—influenced to do so by the threat of this son that otherwise he and 
his wife would leave the testator. Held, that the will was the product of 
undue influence. 2. The facts that the testator, while still surrounded 
by the same influences, expressed his gratitude towards the beneficiaries, 
and satisfaction with the will he had made, are not sufficient to prove the 
absence of undue influence. In re Sickles’ Will. (Mr. James E. Degnan 
and Mr. Charles H. Ivins for proponents. Mr. Edmund Wilson and Mr. 
Frank P. McDermott for caveators). Opinion by REED, V. O., 
November 29, 1901. 


Orphans’ court—Jurisdiction—Establishment of trust—A_ petition 
was presented to an Orphans’ court by one who claimed that he had 
deposited a sum of money with a person, since deceased, to secure him 
against liability upon a bond given by him at petitioner’s request to a 
creditor of petitioner, as collateral to obligations given to such creditor 
by petitioner. It recited that the obligations had been paid, and that 
petitioner was in possession of the bond of deceased, and was ready to 
surrender it to the administrator of deceased, appointed by the surrogate 
of the county. The prayer was for a decree ordering the administrator 
to pay to petitioner two thousand dollars and interest thereon, and such 
a decree was made. Held, that assuming the truth of the statements 
in the petition, and that the transaction between the petitioner and the 
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deceased had created a trust, the Orphans’ court had no jurisdiction to 
establish the truth, and decree its performance by the administrator. 
Appeal of O’Callaghan. (Mr. Warren Dixon for appellant. Mr. Mar- 
shall W. Van Winkle for respondent). Opinion by MAGIE, Ordinary, 
January 3, 1902. 


Wills—Beneficiaries—Undue influence——1. Where the beneficiary 
in a will had been a clerk for the husband of the testatrix, and had lived 
in the family for a number of years, and had become influential in 
domestic as well as business affairs, subsequently becoming a partner 
of the husband, and after his death the partner of testatrix, and was 
engaged to be married to her, her will, leaving all her property to him, 
was not an “inofficious’” instrument, ignoring the moral claims which 
the ties of kinship suggest; but, in view of the relations, the beneficiary’s 
years of careful devotion to the business, his economical management, 
and the fact that testatrix had no children, the will was a reasonable 
act. 2. That the relations of testatrix with the beneficiary were meretri- 
cious would not invalidate the will. 3. That the beneficiary under a will 
did not wish to disclose incidents of his early life and his family connec- 
tions—matters not connected with the issue of undue influence on tria]l— 
and that he may have sworn falsely concerning such matters, was not cause 
for rejecting all his testimony concerning the issue. In re Willford’s 
Will. (Mr. D. S. Ormiston and Mr. J. W. Beckman for appellant. Mr. 
A. H. Strong for appellee): Opinion by REED, V. O., February 26, 
1902. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions.) 

Corporations—Unauthorized issuance of stock—Certificate.—1. The 
president of a company was a rival claimant of certain unissued stock, 
and, taking advantage of his position, without being authorized, had the 
treasurer issue the stock to him. He had no reason to believe that the 
directors would authorize the issuance of the stock to him, and had 
notice that they would not award the stock to either claimant without 
arrangement for the company’s protection. Held, sufficient to show that 
the issuance of the certificate was unauthorized and without force as a 
muniment of title. 2. Where a president of a corporation, being a rival 
claimant to certain unissued corporate stock, without authority has the 
treasurer issue it to him, in a suit to compel a surrender of the certificate 
he is not obliged to surrender it because of the unauthorized issuance, 
without regard to whether or not he is entitled to the stock. 3. Where 
the president of a corporation, without authority, procures an issuance to 
himself of corporate stock of which he is a rival claimant, a contention 
that he should be compelled to surrender the certificate, because he was 
depriving the company of its right to compel the claimants to interplead, 
is without merit, as his unauthorized act did not affect the company’s 
power to protect itself by an interpleader suit. 4. In a suit to compel 
the surrender of certain stock which defendant, as president of the com- 
pany, had issued to himself, and was claiming to own under an assignment 
from a contractor to whom the stock was to be issued for certain work 
for the company, as against a claimant under an assignment of the con- 
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struction contract, who had been substituted in place of the contractor, 
evidence considered, and held to show that the latter claimant was entitled 
to the stock under the substituted contract. Lakewood Gas Co. v. Smith. 
(Mr. Charles B. Thompson for complainant. Mr. Frank P. McDermott 
for defendant). Opinion by STEVENSON, V. C., January 21, 1902. 


Wills—Construction—Jurisdiction—Evidence.—1. The Chancery 
court has jurisdiction to entertain a suit to obtain a construction of a 
will in order to establish and recover a legacy. 2. Testatrix’s estate at 
the time of her death was worth about one hundred and twenty thousand 
dollars. Her family, at the time her will was made, consisted of herself, 
her husband and two step-daughters; and to the step-daughters she gave 
ten thousand dollars each, made other legacies amounting to twenty-five 
thousand dollars, and gave all the residuum to the husband, “to have and 
to hold unto him and his heirs, executors,” etc., “forever.” The husband 
died several years before the testatrix, and was survived by the step- 
daughters. Held, in a suit by the step-daughters to recover the residuary 
legacy, that the phrase “and his heirs” would not be construed as “or 
his heirs”—there being nothing to indicate any such intent on the part 
of the testatrix—and the legacy had lapsed. 3. In a suit to construe a 
will, allegations in the bill as to the purpose of testatrix, and her 
instruction to her counsel with reference to the drafting of the will, and 
her belief in regard to its legal effect, and the reasons why she refrained 
from changing her wili during the last vears of her life so as to cause 
it to express an intention sought to be established by construction, could 
not be considered. Zabriskie v. Huyler. (Mr. William W. Watson for 
the motion. Mr. Cornelius Doremus, opposed). Opinion by STEVEN- 
SON, V. C., January 24, 1902. 


Deeds—Operative as mortgage—[xecution sale-—Gen. St., p. 2980, 
par. 7, providing that on a sale on execution of any interest in lands the 
purchaser shall take such estate and interests as the debtor had, refers 
only to legal estates, and the estate remaining in a grantor after a deed 
absolute intended as a mortgage, being equitable, a purchaser at 
execution sale of such estate takes no title, either legal or equitable. 
Williams v. Baker. (Mr. W. B. Guild for complainant. Mr. J. J. Hub- 
bell for defendants). Opinion by EMERY, V. C., February 1, 1902. 


Fraud—Agency—Evidence.—1. In a suit by a principal against his 
agent, it appeared that the agent had been employed to collect by attach- 
ment a debt owing complainant, that the agent knew that complainant 
expected to attend the attachment sale in order to bid, and that he could 
have bid at least nine hundred dollars, with no obligation to pay more 
than eighty dollars in cash, but that, owing to the conduct of the agent, 
complainant did not attend the sale, and the property was sold for eighty 
dollars, and shortly afterwards conveyed to defendant; he having fur- 
nished the money. Held, that the conduct of defendant was fraudulent, 
entitling complainant to a conveyance of the property on payment by 
him of the eighty dollars, together with expenses. 2. The burden was 
on the agent to prove certain advances claimed by him to have been made 
to complainant. 3. Under the circumstances the agent could not 
recover from the principal the agreed compensation for his services. 
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Quinn v. Le Duc. (Mr. Henry R. Coulomb and Mr. William J. Kraft 
for complainant. Mr. Samuel W. Shinn for defendant, W. H. Reeves. 
Mr. G. M. Hillman for defendant, Le Duc and pro se). Opinion by 
GREY, V.C., February 4, 1902. 


Judgment—Res judicata—Parties.—1. A mortgage was made, deliv- 
ered and recorded for present value passed. Ina suit begun two years 
after, to which the mortgagee was not a party, the mortgagor was 
decreed to have obtained the title to the mortgaged premises by fraud 
and undue influence. Held, the decree in the suit to which the mort- 
gagee was nota party is of no binding effect against her, and is ineffectual 
as a defense to her suit to foreclose the mortgage. 2. The title of the 
party who recovered the mortgaged premises by setting aside the deed 
fraudulently obtained by the mortgagor is not adverse and hostile to the 
mortgagee. Her vested rights are in no way affected by a subsequent 
suit in which she is not joined as a party. Slack v. John. (Mr. John 
Meirs for complainant. Mr. John F. Harned for defendants). Opinion 
by GREY, V. C., February 4, 1902. 

CKattel mortgages—Liquor license—Sale—Possession of mortgaged 
property.—1. An attempted chattel mortgage of a liquor license will be 
presumed to be an attempt to mortgage the privilege conferred by the 
license, and not the paper license as a chattel of independent intrinsic 
value, unless the contrary clearly appears. 2. A liquor license, being a 
mere privilege, and not a property right, is incapable of being the subject 
of a chattel mortgage, either under the general law or under act March 
28, 1892 (Gen. St., p. 1823, Sec. 195), which provides that in cities of the 
second class it shall be lawful for the license board to permit a transfer 
of such license from the licensee to another, or from one locality in the 
city to another locality; as the statute does not make the privilege a prop- 
erty right. 3%. The holder of a liquor license in a city of the second ciass 
executed an instrument in the form of a chattel mortgage, purporting to 
convey the license, by which the mortgagee on default was authorized 
to sell the license for the best price obtainable. The mortgagee, on 
default, made no effort to secure the consent of the city to a transfer of 
the license, which it was empowered to authorize by act March 2, i892 
(Gen. St., p. 1823, Sec. 195), but advertised the license for sale in connec- 
tion with other property covered by the mortgage, and purchased the 
license and other property for a lump sum. Held, that the relation of 
the mortgagee to the property was not changed by the sale, but was to 
be determined from the instrument itself. 4. Where it does not appear 
that the mortgage is restricted to the written license, independently of the 
privilege granted thereby, the instrument will not be construed to entitle 
the mortgagee to the possession of the instrument merely for the purpose 
of preventing the mortgagor from conducting his business. 5. The 
instrument containing a requirement that the sale of the mortgaged 
property on default shall be “for the best price obtainable,” the mortgagee 
is not entitled to sell the license at a foreclosure sale, or to the possession 
thereof for the purpose of such sale, when it does not appear that he 
has obtained the consent of the city, under act March 28, 1892 (Gen. 
St., p. 1823, Sec. 195), to a transfer of the license, or that the consent 
of the city thereto has been refused, without regard to whether the 
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instrument be construed as a pledge of the privilege granted by the 
written license, subject to a condition subsequent that the city consent 
thereto, or whether it be regarded as a mortgage of the written license 
as a chattel, as even in the latter case it would not be a sale for the best 
price obtainable if disconnected with the privileges granted thereby. 
6. The provision of the instrument authorizing the mortgagee, in case 
of default, to take possession of the property and sell the same for the 
best price obtainable, does not authorize the mortgagee to take possession 
of the license except for the purpose of sale in accordance with the terms 
of the instrument. Christian Feigenspan v. Mulligan. (Messrs. Kober- 
son & Demarest for complainant. Messrs. Riker & Riker for defendants). 
Opinion by STEVENSON, V. C., February 11, 1902. 


Lunatic—Removal of funds to state of lunatic’s residence—Discre- 
tion of court.—In a proceeding to appoint a committee for the person 
and estate of a lunatic, brought in New York, where the lunatic lived, 
it appeared that one of her next of kin was served only by publication; 
and the court therefore refused to appoint the lunatic’s sister, as requested, 
but appointed a third party. ‘There were certain funds coming to the 
lunatic in New Jersey, which had been held in trust by trustees to pay 
the income to the lunatic’s mother; and, the mother having died, the 
trustees had applied for the settlement of their accounts and for directions 
as to the disposition of the money. The lunatic’s next of kin, being 
dissatisfied with the committee appointed in New York, applied in New 
Jersey for the appointment of a resident guardian for the property coming 
to the lunatic there. Held, that the New Jeresy courts, under the 
circumstances recited, would not direct the trustees to pay the funds 
over to the New York committee on his petition, but would hold it until 
a resident guardian was appointed. Brown v. Fox. (Mr. C. L. Corbin 
for petitioner. Mr. W. D. Edwards for respondents). Opinion by 
PITNEY, V. C. (orally), November 4, 1901. 

Deeds—Parol building restrictions—Notice—Where certain restric- 
tions as to the character of buildings to be erected on property have 
been expressly inserted in deeds, and it is claimed that there are additional 
restrictions created by parol, either by a general plan or otherwise, it 
must appear clearly that the vendee had notice thereof before payment 
for the property, or he will not be bound by them. Standard Land and 
suilding Co. v. Schanz. (Mr. R. H. McCarter for complainants. Mr. 
Henry Hahn and Mr. S. B. Jackson for defendants). Opinion by 
EMERY, V. C., November 2), 1901. 

Lost checks—Jurisdiction of equity—Enforcement of penalty.— 
1. Equity has jurisdiction of an action ona lost check, where made to the 
maker’s own order, and transferred for value without indorsement; the 
indorsee in such case having only an equitable title. 2. Defendant, on 
agreeing to purchase land, deposited a check for less than one-tenth the 
consideration to be paid; agreeing to forfeit the sum deposited in case 
he did not carry out the agreement and take the deed. Held, stipulated 
damages, and not a penalty, and therefore, the check being lost, complain- 
ant’s claim was enforceable in equity. Moore v. Durham. (Mr. William 
J. Backes for complainant. Mr. Martin P. Devlin for defendants). 
Opinion by REED, V. C., February 18, 1902. 
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Telegraph wires—Compelling removal—Proof of ownership.—In a 
suit to compel defendant to remove telegraph and telephone wires strung 
in front of complainant’s premises without his consent, the uncontradicted 
testimony of plaintiff’s solicitor that he called at defendant’s office and 
was shown to the office of the general manager, that the latter stated 
he was general manager and authorized to speak for the company, that 
the company had erected the wires, and had received a letter from com- 
plainant forbidding their erection, etc., though incompetent because 
hearsay, was, no objection being taken to its admissibility, sufficient to 
show that defendant caused the wires to be strung, and therefore to 
authorize a mandatory injunction compelling their removal. Smith v. 
Delaware and A. Telegraph and Telephone Co. (Mr. William Early for 
complainant. Mr. D. J. Pancoast for defendant). Opinion by REED, 
V.C., February 19, 1902. 


LAWS OF 1902. 


“ 


Among the acts passed and already published of the state laws of 
1902 are the following, which will prove of greater or less interest to the 
members of the Bar: 

Chapter 34 is an act to reduce the number of members of boards of 
chosen freeholders in counties of this state, and provides that the board 
shall consist of three members in counties of less than fifty thousand 
inhabitants, and then five, seven or nine members according to size, the 
latter applying in counties of over two hundred thousand inhabitants. 
Instead of fees, salaries are to be paid, those in counties having more 
than twenty-two thousand receiving $1,500 per annum, and those having 
less than twenty-two thousand, $500. The new members are to meet 
for organization on the first Monday of January next, at which time 
the terms of office of all chosen freeholders heretofore elected will expire. 
A referendum is attached to the act, so that in any county, upon a petition 
of five per centum of qualified electors, the matter may be voted upon 
and the present act accepted or rejected. 

Chapter 36 is the revision of the School act and contains two hundred 
and fifty-one sections. 

Chapter 38 makes it lawful for any foreign corporation to purchase 
and convey or sell any real estate in this state, which must be for the 
purposes of such corporation, but otherwise is without limit. 


MISCELLANY. 


DEATH OF EX-CHIEF JUSTICE our late beloved ex-Chief Justice 

Barus. David Ayres Depue, who expired 

a peacefully at his residence, 21 East 

Last month we had only time | Park street, Newark, on Thursday, 
and space to chronicle the death of | April 3, at 8 P. M. 
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His death was not unexpected, 
and the end came most peacefully 
as he passed away surrounded by 
those most near and dear to him. 
He had been ill, but not very seri- 
ously, for several weeks, when an 
alarming change was _ noted 
Wednesday. From that time for- 
ward there was a fruitless, feeble 
struggle against the king of terrors, 
during which the venerable jurist 
was unconscious for hours. In 
fact, those in attendance upon him 
had given up hope two days before, 
but in spite of his burden of sev- 
enty-six years, the patient rallied 
occasionally and fed the slender 
flame of hope to which the family 
clung. 

He left three daughters, one son 


and the widow, Mrs. Delia Slocum | 


Depue. The son is Sherrerd De- 








pue, a member of the law firm of | 


The 


N. 


Lindabury, Depue & Faulks. 
daughters are Mrs. Sidney 


Ogden, Miss Eliza and Miss Fran- | 


ces Depue. 

The “Newark Daily Advertiser” 
gave in compact space the follow- 
ing admirable resume of his illus- 
trious career.. Other notices of 
him may be found in the following 
previous issues of the Law Journal: 
April, 1887; January, 1897; May, 
1900; February, March, December, 
1901; January and March, 1992. 

“Mr. Depue was for many years 
identified with the woof and web of 
the laws of the state of his adoption. 
Until his retirement from the 
Bench, last November, when, with 
tears in his eyes, he bade farewell 
to the members of the Bar, his 
word was law in the fullest and best 
sense. His decisions, rendered 
until the very hour of his enforced 
retirement, are considered models 
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of perspicacity and logic, and are 
quoted throughout this broad land. 
They have done much to build up 
the term ‘Jersey justice,’ and make 
it synonymous with rectitude. 
His services on the Bench rounded 
out thirty-five years, and the occa- 
sion of his retirement was the 
signal for an outpouring of tokens 
of respect and esteem, not only in 
this city, but in the capital of the 
state. Members of the profession 
which he loved came from every 
county in it and honored him with 
banquets and memorials in a way 
no retired jurist from this section 
of the country had been ever hon- 
ored before. 


“Mr. Depue was of sturdy 
Huguenot stock, and his ancestors 
were among the early settlers of 
the Minisink Flats. The Depues 
and Van Campens came about the 
same time, from Esopus, now 
Kingston, in the county of Ulster, 
New York, and settled on the 
Pennsylvania and New Jersey sides 
of the Delaware River, above the 
romantic Water Gap. The Van 
Campens, whose name was origi- 
nally spelled Van der Kempen, 
were Dutch emigrants. 

“Benjamin Depue, the great- 
grandfather of the departed jurist, 
was born February 22, 1729, and 
was married to Catharine Van 
Campen, a daughter of Colonel 
Abraham Van Campen, Judge of 
the Court of Common Pleas of Sus- 
sex county. He fought the In- 
dians and did much to bring: civili- 
zation out of the backwoods social 
chaos. Benjamin Depue _ finally 
settled in Northampton county, 
Pa., in Lower Mount Bethel, on 
the shores of the Delaware. Here 
Abraham Depue was born, Septem- 
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ber 28, 1765. He married Susan, 
daughter of Michael Hoffman, and 
their son, 
born September 1, 1796. 
ried Elizabeth, daughter of Moses 
Ayres, and tlhicy 


It was here that 
was 


the same county. 
David Ayres Depue 


ine through the vicissitudes of 
childhood, began to develop those 
faculties that have made him one 


of the most noted men of the state. 


“He was first placed in the school 


of the Rev. Dr. John Vanderveer, | 
in [kaston, Pa., where he received | 


his preliminary education. In 


18453 fie entered Princeton College | 
and graduated three years after- , 


ward. Then began the study of 
law, ‘that state’s collected will,’ in 


Belvidere, whence the family had | 


removed in 1840. This was fol- 


lowed by the practice of the pro- | 
fession, in which he almost imme- 


diately rose to eminence. In fact, 


the legal lustre that he 


the attention of Governor Marcus 
L. Ward was attracted to him, and 
when the term of Judge Daniel 


Haines expired he made the tal- | 
ented young lawyer his successor, | 


as associate justice of the Supreme 
court. That was in 1866, and he 
was assigned to the circuit includ- 


ing Essex and Union, at that time | 
even considered the most import- | 
order to be | 
near to his work the new justice | 


ant in the state. In 


at once removed to this city, where 


he has resided to the day of his | 


death, 

“When his term expired, in 1873, 
he was re-appointed by Governor 
Joel Parker in 1880; Governor 
George B. McClellan re-appointed 
him, and Governors Robert S. 
Green and George T. 
lowed. He was made Chief 


J us- 
; 


Benjamin Depue, was | 
He mar- | 


subsequently | 
moved to Upper Mount Bethel, in | 


born, | 
October 27, 1826, and, after pass- | 


had _ shed | 
about his name was so bright that 


Werts fol- | 
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tice by Governor Foster M. Voor- 
hees, and with that appointment 
reached the ambition of his life. 
That was a fitting crown to a life 
of judicial labor, but bore down a 
constitution enfeebled by age, and 
was gracefuliy thrust aside when 
he bade farewell forever to the 
Bench and bar on that memorable 
Saturday morning, November 16, 
1901.” 

The funeral services were heid 
on the Monday following his de- 
cease, in the North Reformed 
Church, of Newark. Rev. James 
J. Vance, D. D., pastor of the 
church, conducted the services. 
Rev. Dr. Charles M. Hart, many 
years ago the pastor of the late 
Justice’s church, the North Re- 
formed, was also in attendance. 

The massive casket, covered 
with sombre cloth, stood near the 
front of the parlor, surrounded by 
floral tributes. At the head was a 
pedestal bearing a cluster of Easter 
lilies. On the top of the casket, 
at the foot, a group of calla lilies 
were laid. A bank of tall palms 
formed a background, with a lower 
rank of wreaths of white roses, 
white orchids, violets and one of 
orange-hued daffodils tied with 
black ribbon, the tribute of the 
Princeton Club, of Newark. At 
the foot of the casket and on the 
mantel which overlooked it were 
masses of lilies of the valley and 
white roses. 

From 10 o'clock in the morning 
until noon the casket was uncov- 
ered, and during the intervening 
hours many who had known the 
late jurist, professionally and 
socially, were afforded a final view 
of the familiar features. 

The honorary pall-bearers were 
Cortlandt Parker, Chancellor 
Magie, Chief Justice Gummere, 
Justices Van Syckel, Dixon and 
Collins, Vice Chancellor Reed, 
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Amzi Dodd, F. Wolcott Jackson, 
Colonel Edward H. Wright, for- 
mer Attorney General Grey and 
Kugene Vanderpool. Among 
those who were at the house were 
Governor Murphy, former Gov- 
ernors Griggs, Werts and Voor- 
hees, Supreme Court Justices Gar- 
rison, lort, Garretson and Hen- 
drickson, Judge Andrew Kirkpat- 
rick, Judge Frederic Adams, Judge 
Gottfried Krueger, Vice Chan- 
cellors Emery, Pitney, Grey, Stev- 
enson and Stevens, Judges Swayze, 
Skinner and Nixon, Attorney 
General Thomas N. McCarter, 
Congressman Parker and a large 
number of other lawyers, especially 
from Newark. 

The Princeton Club was repre- 
sented at the service by John O. H. 
Pitney, John R. Hardin, Philip N. 
Jackson, Arthur D. Ball, Benedict 
Prieth and James B. Burnet, jr. 
The New Jersey Historical Society 
appointed the following committee 
to attend the funeral: Senator John 
F. Dryden, Jonathan W. Roberts, 
Robert Ballantine and Amzi Dodd. 

Memorial services, that were 
extremely solemn and impressive, 
were also held at the Essex court 
house in honor of the late Chief 
Justice. Eulogistic addresses were 
made by Chief Justice Gummere, 
Cortlandt Parker, William B. 
Guild, Vice Chancellor John R. 
Emery, Attorney General Thomas 
N. McCarter, Samuel  Kalisch, 
Chauncey H. Beasley and Edward 


M. Collie. 


MAKING IT CLEAR. 


To confuse a witness is generally 
an easy task, and lawyers know no 
easier way than to make a witness 
explain the meaning of his words, 
knowing that very few people can 
do so without getting excited. 
Occasionally a victim resents this 
nagging and answers in a spirited 





| you mean by that? 








155 


and unexpected manner. A lawyer 
was cross-examining a young girl 
of rather haughty temper. She had 
testified that she had seen the de- 
fendant “shy” a book at the plain- 
tiff, and the lawyer had seized on 
the word. 
“Shy—shy a book? What do 
) Will you ex- 
plain to the court what the word 


| ‘shy’ means?” 


The girl leaned over the desk be- 


' neath the witness box, picked up a 
' law book and threw it at the law- 
| yer’s head, who dodged just in 
| time. 


“T think the court now under- 
stands the meaning of the word 
‘shy,’ ” said the judge gravely, and 
the girl was allowed to finish her 
testimony without further interrup- 
tion. 


RULES OF SUPREME COURT. 


The following circular has been 
issued by the Board of Bar Ex- 
aminers concerning the new rules 
for Bar examinations in this state: 

The rules of court respecting 
examinations and admission to the 
Bar and copies of this circular may 
be obtained by writing to the clerk 
of the Supreme court at Trenton. 

When and where: These will be 
held in each county of the state on 
the first Friday and Saturday of 
May at the times and places at 
which county examinations are 
held for teachers’ licenses. The 
examinations will be conducted by 
the officers of the public schools 
who compose the county boards of 
examiners. Further information 
respecting the times and places of 
holding these examinations may be 
obtained from the county superin- 
tendents of schools of the respec- 
tive counties. 

Subjects of preliminary exami- 
nations: Each candidate for the 
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Bar who is required to take the pre- 
liminary examination will be ex- 
amined upon any six subjects that 
he may at time of taking the ex- 
amination select from the following 


list: History of the United States, | 


general history, arithmetic, ele- 
mentary algebra, grammar, geo- 
graphy, civics, physics, Latin, 
French. 

Certificates of passing prelimi- 
nary examinations: These will be 
issued by the state superintendent 
of public instruction upon the re- 
port of the board of county exam- 
iners. These certificates when ob- 


tained should be filed by the can- 
didates with the clerk of the Su- 
preme court at Trenton on or be- 
fore May 20. 

Who are exempt from prelimi- 
nary examinations: The following 
will be accepted as evidence of a 


candidate’s right to be exempt 
from the preliminary examination: 
(1) A diploma from a college or 
university; or (2) a certificate of 
graduation from any high school of 
this state appearing on the list of 
approved high schools filed in the 
department of public instruction in 
Trenton; or (3) a “forty-eight 
count” certificate from the regents 
of the University of the State of 
New York; or (4) a certificate of 
graduation from a course of study 
equivalent to the high school 
course from any public high school 
of another state or from any pri- 
vate school or academy of this or 
of any other states (a) which is 
registered in the University of the 
state of New York as maintaining 
a high school standard of study, or 
(b) whose graduates are admitted 
to matriculation in a college or 
university without examination, or 
(c) whose course of study, when 
shown to the Board of Bar Examin- 
ers (by the catalogue or other sat- 
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isfactory statement issued by the 
school), shall be approved by the 
board as maintaining a high school 
standard of study. Such catalogue 
or statement of study may be mail- 
ed to any member of the board, at 
his address, at any time prior to 
May 20. 

The rules respecting preliminary 
examinations apply to applicants 
under the “Five Counsellors’ act.” 
(See Rule 5). 

As to age, residence, moral char- 
acter, clerkship, period of attend- 
ance at law school, attorneys from 
other states and applicants under 
the “Five Counsellors’ act:’ The 
evidence of qualifications upon 
these subjects may be supplied by 
certificate or affidavit, or both, in 
the same manner as _ heretofore. 
But all such documents should be 
filed with the clerk of the Supreme 
court at Trenton on or before 
May 20. 

As to posting notice under Rule 
3, paragraph (b): This paragraph 
requires two months’ notice to be 
posted in the office of the clerk of 
the Circuit court, of the candidate’s 
intention to apply for admission to 
the Bar. As sufficient time will 
not intervene between this an- 
nouncement and the holding of the 
Bar examinations in June to admit 
of two months’ notice, the Board 
of Bar Examiners will make no 
objection on the ground of insuf- 
ficiency of time if such notice (being 
otherwise sufficient) be posted as 
required by the rule at any time 
prior to April 20 inst. 

The evidence of such posting 
should be a certificate of the clerk 
of the Circuit court containing a 
copy of the notice and stating when 
the same was posted in his office. 
Such certificate of the clerk of the 
Circuit court should be filed with 
the clerk of the Supreme court on 
or before May 20. 
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The written Bar examinations 
will be held, as heretofore, at the 
State House at Trenton on the first 
Thursday after the opening of the 
June term of the Supreme court. 

The written examinations will be 
held in two sessions. The morn- 
ing session will begin at 10.30 and 
will end at 12.30. The afternoon 
session will begin at 1.30 and end 
at 3.30. If oral examinations 
should be held, the time of holding 
them will be announced when the 
written examinations are held. 

The Bar examinations at the 
June term will be confined to the 
same subjects and books as here- 
tofore. 

‘The counsellors’ examinations 
will be held at the same hours and 
at the same place as the attorneys’ 
examinations. 


CAMDEN COUNTY BAR ASSOCIA- 
TION BANQUET. 


The Camden County Bar Asso- 
ciation gave a dinner in celebration 
of its twenty-first anniversary on 
April 17 at the Colonnade Hotel, 
Philadelphia, and nearly one hun- 


dred guests were present. Among 
those invited to be the guests for 
the evening were Hon. Robert W. 
Archbald, of Scranton, Pa., Judge 
of the United States District court, 
who has been holding court at 
Trenton; Hon. Charles G. Garri- 
son and Hon. Charles IX. Hendrick- 
son, of the New Jersey Supreme 
court, who preside over the South 
Jersey circuits, and Hon. M. P. 
Grey and Hon. Alfred Reed, the 
South Jersey Vice Chancellors. 
Letters were received from the two 
latter, expressing their thanks to 
the association for the courtesy 
extended, but regretting that cir- 
cumstances prevented them from 
accepting. The association ex- 
tended opportunity to participate in 
the dinner to all members of the 





Bar in the state south of and in- 
cluding Mercer county, and the 
result was the representation of 
every South Jersey county about 
the festive board. 

Former Attorney General Sam- 
uel H. Grey was to have been toast- 


| master, but a sudden illness pre- 


vented his attendance, and _ his 
place was taken by former Judge 
David J. Pancoast, President of the 
State Bar Association. 

The first to respond to a toast 


| was Judge Archbald, who spoke to 


|The Federal Judiciary” and made 
| some pleasant references to New 


Jersey cases that had been before 


-him. The Judge paid high tribute 


to the Bench and Bar of New Jer- 
sey and urged New Jersey lawyers 


/to continue to keep separate and 


pure the law and equity and not 


attempt to consolidate these two 
| branches in one court as in Penn- 
| sylvania and so many other states. 


Supreme Court Justice Charles 


|G. Garrison was given a_ hearty 


welcome when he was introduced 


to speak to the toast “In Re.” 
| This address was a thoughtful and 


‘arnest presentation of some phases 


of professional life. 


‘to “The Legal 


Supreme Court Justice Charles 
EK. Hendrickson followed, speaking 
Profession; Its 
Honor and Responsibilities.” 
Most interestingly did the Judge 
discuss the two matters suggested 
by his topic. 

Former Judge John W. Wescott 
spoke to “The Bar.” 

Judge C. V. D. Joline was next 
presented to speak in place of ex- 
Judge Pancoast to the toast, 
“When We Were Twenty-one.” 
Judge Joline was the first secretary 
of the association and told of the 
first efforts at organization. Mr. 
Joline then read Judge Pancoast’s 
intended speech, saying in conclu- 
sion: “To the lawyer who has 
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reached threescore, the shadows of 
life are fast lengthening, and he 
should make ready to give way to 
the generation of younger men, 
who are fast following in his foot- 
steps, and treading on his heels in 
the struggle of professional life; 
and while I am not yet quite ready 
or willing to leave the race, I wel- 
come the coming of my juniors. 
I heartily thank those of them who 
have had in charge this entertain- 
ment for their successful effort in 
bringing about this most happy 
twenty-first anniversary of our as- 
sociation. Long may it live.” 

The closing speech was made by 
Judge Allen B. Endicott, of Atlan- 
tic City, who spoke to “Our Neigh- 
bors.” 

The present officers of the asso- 
ciation follow: President, B. D. 
Shreve; Vice-Presidents, Hon. S. 


H. Grey and Hon. D. J. Pancoast; 
Secretary, John Meirs; Treasurer, 


William Early; Board of Managers, 
Howard M. Cooper, Howard Car- 
row, Henry M. Snyder, Lewis 
Starr, William J. Kraft, Schuyler 
C. Woodhull and Yhomas_ EF. 
French. 


The committee that planned and | 
arranged for the dinner follows: | 


S. Conrad Ott, Chairman; William 


J. raft, Norman Grey, Hon. Har- | 


rison Il. Voorhees and Henry M. 
Snyder. 


THE NEW ATTORNEY GENERAL 


Mr. Thomas Nesbitt 


April 5. 


in the Circuit court room in 
Court House at Newark. 

Mr. McCarter is the youngest 
lawyer who has attained this high 
i on slae.se lo 2 “ 
office, which has been filled by such 





McCarter | 
began his term as Attorney Gen- | 
eral of the state of New Jersey on | 
He was sworn into office | 
by Chief Justice William S. Gum- | 
mere, and the ceremony took place | 
the | 
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brilliant lawyers as Frelinghuy- 
sen, Robeson, Vanatta, Gilchrist 
and Stockton. He is thirty-five 
years old and was born in Newark, 
the son of Thomas N. McCarter, 
for many vears one of the leaders 
of the New Jersey Bar. He was 
educated at the Newark Academy, 
Dr. Pingry’s school, in Elizabeth, 
and was graduated from Princeton 
in 1888. He studied law at 
Columbia and in his father’s office, 
and was in partnership with his 
brother, Robert H. McCarter, until 
1900, when he formed a partner- 
ship with Edwin G. Adams. This 
he gave up to become general 
counsel of the Fidelity Trust Com- 
pany. 

He was district court judge for 
three years and is author of a work 
on district court practice. He was 
elected to the state Senate from 
’ssex county in 1899, and finished 
his term with the recent session of 
the legislature. He was appointed 
Attorney General by Governor 
Murphy and the nomination was 
immediately confirmed by the Sen- 
ate. 

Attorney General McCarter’s 
term is for five years and begins at 
once. The office of attorney gen- 
cral is at the State Hlouse, where 
he has two assistants. The salary 
is seven thousand dollars a year, 
and by a law which was passed at 
Senator McCarter’s desire the 
fees, which were formerly paid in 
addition to his salary, will here- 
after go to the state treasury. 

The Attorney General expressed 
himself as deeply impressed with 
the responsibilities of his office. “T 
hope to prove myself worthy of it,” 
he said, “and | shall vive it the best 
ability I possess. There is a good 
opportunity, I believe, and no effort 
of mine shall be spared to make an 
honorable record of usefulness to 
the state.” 
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MR. JOHN S. MITCHELL. 


Mr. John S. Mitchell died at his | 
home in Bridgeton on March 30, | 
His death was | 


aged sixty-three. 
not unexpected, being caused by a 
complication of diseases. 


Mr. Mitchell was one of the best | 


known and highly successful law- 
yers of the South Jersey bar, his 
reputation extending all over the 
state. At an early age he entered 


the law office of the late Judge John | 
T. Nixon, and was admitted to the | 
bar at the November term, 13861. 
He thereupon entered into part- | 
nership with Judge Nixon, contin- | 
uing for several years, when he | 
withdrew, and has since continued | 
He was ad- | 


his profession alone. 
mitted as a counsellor in 1865. 


As a lawyer, Mr. Mitchell took a | 


front place, and for very many years | 
was one of the leaders at the Bar. 

{e had many important cases, and 
was particularly identified with the 


criminal practice of the Bar. For 


many years he was the solicitor of | 


the Pennsylvania Railroad in this 
section, and was also solicitor for 
the Merchants’ and Mechanics’ 
Saving Fund and Building Asso- 
ciation. He was one of the found- 
ers of the Bridgeton National 
Bank and one of its first directors. 

His widow, with one son, John 
G. Mitchell, now a practicing law- 
yer, survive him. 

The funeral services were 
on April 2, from his home. 

The Cumberland County Bar 
Association passed the following 
resolutions: 

“Again the hand of death has re- 
moved from this Bar one of its most 
able and distinguished members. 

“John S. Mitchell was a man of 
brilliant intellect; learned in the 


held 
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law; an earnest and eloquent advo- 
cate; vigorously loyal to his clients’ 
interests; always true to his word; 
courteous and deferential to the 
court; accommodating to his asso- 
ciates at the Bar; a genial, warm- 
hearted friend. 

“He never held public office, nor 
did he interest himself, except as 
an advocate, in business, municipal 
or state affairs. All his talents, all 
ilic powers of his mind, were de- 
voted to his chosen profession, and 
he has passed away with but a 
brief illness, while still in active and 
successful practice. 

“Resolved, That we tender to the 
family of our deceased brother our 
sympathy and respect in their be- 
reavenient., 

“Resolved, That we request, as a 
last and fitting tribute to his 
memory, that these resolutions be 
spread upon the minutes of the 
Cumberland Circuit court, and a 
copy thereof be transmitted to his 
family. 

“Resolved, That the Bar, in a 
body, attend the funeral.” 





BOOK. NOTICES 


AMERICAN ELECTRICAL 
CASES; Cases Relating to the 
Velegraph, Telephone, Electric 
Light and Power, Electric Rail- 
way, etc. Edited by William W. 
Morrill. Volume VII. 1897- 
1901. Albany, N. Y.: Matthew 
Bender, 1902. Law © sheep. 
Price, $6.00. 


This volume, beside giving the 
cases in the various courts of this 
country upon electrical subjects, 
contains a variety of notes by the 
editor and several notes upon im- 
portant topics by Mr. E. Q. Keas- 
bey, formerly editor of this Jour- 
nal. Volume VII also contains an 
Index Digest of the complete sub- 
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ject of the American Electrical | 


Cases, seven volumes, thus making 


easy of access all the cases from | 
The subject is of | 


1873 to 1892. 
growing importance and the elec- 
trical decisions in the seven vol- 


umes cover a period of twenty-nine | 
some three thousand | 


years and 
state and federal reports. Who- 
ever possesses the seventh volume 


will need the other six, which can 


be bought for forty-two dollars. 


This volume is beautifully printed, | 
on fine paper, contains over nine 

hundred pages, and is in every re- | 
spect an elegant example of good | 


law book making. 


A TREATISE on Guaranty In- 
surance, including thereim as 


subsidiary branches the Law of | 
Fidelity, Commercial and Judi- | 
By Thomas | 


cial Insurance. 


Gold Frost, Ph. D., of the New 
’ Little, | 


York Bar. Boston: 
Brown & Co. 1902. 


The business of insuring against 


loss arising from the neglect of | 


duty for breach of contract has 
grown up very rapidly within a few 
years past. 

The companies that have been 
formed for that purpose are not 


voluntary sureties, but receive a 


premium based upon the extent of 
the risk for the obligations they 
assume. 


tract of guaranty or of suretyship. 
In this book the contract is treated 
as a contract of insurance, and the 
principles of insurance law 


demmnity. 


settled by the 
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Their business is in the 
nature of insurance against loss; | 
the ultimate purpose is indemnity | 
against loss; but in form it is a con- | 


are | 
applied to the contracts of guar- | 
anty and suretyship based upon a | 
premium paid and intended for in- | 
That such contracts are | 
essentially insurance contracts the , 
author declares at the outset to be | 
overwhelming | 
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authority of a large number of 
courts of last resort and, while 
applying also the principles of the 
law of guaranty and suretyship, he 
refers to the cases in which courts 
have refused to apply to these com- 
pensated obligations the rule that 
the contract of surety is to be con- 
strued strictly in favor of the surety. 
This he believes to be the rule that 
must be established with regard to 
these companies which make a 
profit of suretyship and which 
themselves prepare the contract 
which they enter into. A distinc- 
tion, however, should be made be- 
tween questions of the construc- 
tion of contracts and questions 
which involve the fundamental 
principles of suretyship, and we 
observe that the author has not 
cited the leading cases on the doc- 
trine that a surety is released if 
there be a material departure from 
the terms of the contract for which 
he became surety. 

The book is an important contri- 
bution to the discussion of an in- 
teresting branch of the law in which 
old principles are being applied 
under new conditions. The whole 
subject of fidelity insurance is cov- 
ered in a practical manner with 
valuable suggestions with regard 
to the principle to be applied, and 
the subject covers all forms of 
official and private fidelity bonds, 
building contract bonds, court 
bonds and the insurance of title and 
of credit. Further discussion 
might well have been given to the 
subject of commercial insurance 
and especially the law relating to 
the insurance of the performance of 
building and other contracts; but 
the object of the book is especially 
to consider the principles and to 
indicate their application to the 
different forms of contract. 


E. QO. K. 





